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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GRIGORIY ANATOLY
)
KHARLAMOV,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45323
KOOTENAI COUNTY NO. CR 2017-1357

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Grigoriy Kharlamov pled guilty to felony driving under the influence of alcohol
(hereinafter, DUI), and was sentenced to a unified term of ten years, with four years fixed.
Mr. Kharlamov asserts the district court abused its discretion by imposing an excessive sentence,
in light of the mitigating factors that exist in his case.

Statement of the Facts & Course of Proceedings
A Kootenai County grand jury issued an Amended Superseding Indictment charging
Grigoriy Kharlamov with felony DUI and with a persistent violator enhancement, after

1

Mr. Kharlamov drove a semi-truck with an alcohol concentration nearly twice the legal limit.
(R., pp.20-21, 30-32.) Pursuant to an agreement with the State, Mr. Kharlamov pled guilty to
felony DUI, and the State dismissed the persistent violator enhancement.

(R., pp.50-51;

Tr. 5/18/17.) During the sentencing hearing, the State requested the court impose a unified
sentence of ten years, with three years fixed (Tr. 7/10/17, p.11, Ls.11-14), while counsel for
Mr. Kharlamov requested the court either place him on probation with the requirement that he
attend the Good Samaritan treatment program, or that the court retain jurisdiction (Tr. 7/10/17,
p.10, Ls.20-25). The district court followed neither recommendation and instead imposed a
unified term of ten years, with four years fixed, declining to place Mr. Kharlamov on probation
or retain jurisdiction. (R., pp.61-63; Tr. 7/10/17, p.15, Ls.17-22.) Mr. Kharlamov filed a timely
Notice of Appeal. 1 (R., pp.64-71, 74-77.)

ISSUE
Did the district court abuse its discretion when it imposed upon Mr. Kharlamov a unified
sentence of ten years, with four years fixed, in light of the mitigating factors that exist in this
case?

ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Mr. Kharlamov A Unified
Sentence Of Ten Years, With Four Years Fixed, In Light Of The Mitigating Factors That Exist
In This Case
Mr. Kharlamov asserts that, given any view of the facts, his unified sentence of ten years,
with four years fixed, is excessive. Where a defendant contends that the sentencing court

1

Mr. Kharlamov also filed a timely Rule 35 motion requesting leniency, and the court held a
hearing but denied Mr. Kharlamov’s motion. (R., pp.59-60; Tr. 9/8/17.) In light of the relevant
standards of review, Mr. Kharlamov does not raise the denial of his Rule 35 motion as an issue in
this appeal.
2

imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)).
maximum.

Mr. Kharlamov does not allege that his sentence exceeds the statutory

Accordingly, in order to show an abuse of discretion, Mr. Kharlamov must show

that in light of the governing criteria, the sentence was excessive considering any view of the
facts. Id. (citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by
State v. Brown, 121 Idaho 385 (1992)).
punishment are:

The governing criteria or objectives of criminal

(1) protection of society; (2) deterrence of the individual and the public

generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.
Id. (quoting State v. Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v.
Coassolo, 136 Idaho 138 (2001)).
Mr. Kharlamov is an alcoholic. He first tried alcohol at the age of seven, and he has
never used any other intoxicating substances. (PSI, p.10.)2 By his own accord, Mr. Kharlamov
abuses alcohol whenever he struggles with depression, and he believes he needs treatment for his
alcohol use. (PSI, pp.9-10.) He recognizes that his alcohol addiction is the major contributor to
his criminal behavior. (PSI, p.11.) Mr. Kharlamov expressed a desire to get alcohol treatment
and he apologized for his behavior. (Tr. 7/10/17, p.8, Ls.8-10; PSI, pp.3-4, 11.)

2

Citations to the Presentence Investigation Report and its attached materials will use the
designation “PSI” and the page number associated with the 38-page electronic file containing
those documents.
3

Idaho courts recognize that the use of alcohol coupled with the desire for treatment, as
well as remorse for one’s conduct, are mitigating factors that should be considered by the district
court when imposing a sentence. See State v. Nice, 103 Idaho 89 (1982); State v. Alberts, 121
Idaho 204 (Ct. App. 1991).

In light of the mitigating factors that exist in his case,

Mr. Kharlamov asserts the district court imposed an excessive sentence.

CONCLUSION
Mr. Kharlamov respectfully requests that this Court remand his case to the district court
with instructions either to retain jurisdiction or to place Mr. Kharlamov on probation, or for
whatever other relieve this Court deems appropriate.
DATED this 24th day of April, 2018.

__________/s/_______________
JASON C. PINTLER
Deputy State Appellate Public Defender
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